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BEFORE THE 

WASHINGTON, DC 20590 
DEPARTMENT OF TRANSPORTATION 

P 
In  the matter o f  expanding 
i n t e r n a t i o n a l  a i r  service o p p o r t u n i t i e s  : Docket 465 34 
t o  more U . S .  c i t i es  

COMMENTS OF DONALD L .  PEVSNER, ESQ. 

CCMES NOW Donald L.  Pevsner,  Esq.,  p r o  bono pub l i co ,  

and f i l e s  the fo l lowing  comments with r ega rd  t o  t h e  proposed, 

new DOT p o l i c y  a t  i s s u e  i n  t h i s  Docket: 

1. There i s  no ques t ion  t ha t  a l a r g e  number of  smaller 

U.S. c i t i es  are underserved w i t h  r e s p e c t  t o  nonstop a i r  s e r v i c e  

t o  fo re ign  d e s t i n a t i o n s .  

2 .  U n t i l  t h e  p a s t  s e v e r a l  y e a r s ,  de f a c t o  exc lus ion  o f  such 

c i t i e s  from nonstop i n t e r n a t i o n a l  a i r  s e r v i c e  w a s  c r ea t ed  by t h e  

f ac t  t h a t ,  i n  the main, on ly  l a r g e  widebody a i rcraf t  (no tab ly  

t h e  B-747 and D C - I O )  w e r e  s u i t a b l e  f o r  longhaul  r o u t e s  t o  o t h e r  

con t inen t s .  These "long, t h i n  rou te s"  from smaller U .  S. c i t i e s  

were no t  a b l e  t o  support  a i r c r a f t  w i th  250-430 seats, so t h e  

i s s u e  of such s e r v i c e  w a s  a r e l a t i v e l y  moot p o i n t .  
r".4 

3. However, w e  now l i v e  i n  an a v i a t i o n  world i n  w h i c h  t h e  

Boeing 767-ER and Airbus A310 e a s i l y  span i n t e r c o n t i n e n t a l  

d i s t a n c e s  w i t h  less than  half  t h e  passenger  seats o f  a B-747; 

two- th i rds  t h e  passenger  seats of a DC-10. And they  do it with 
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two-man f l i g h t  crews, and a f u e l  burn less than  h a l f  t ha t  of  a 

7 ~ "  B-747 as w e l l .  Accordingly,  there are now no r a t i o n a l  o b s t a c l e s  

from an a i r l i n e  economics s tandpoin t  t o  inaugura t ion  o f  a h o s t  

of  such new a i r  s e r v i c e s .  The s o l e  b a r r i e r  remains t h e  o b s o l e t e  

b i l a t e r a l  a i r  agreement r e g u l a t o r y  process ,  i n  w h i c h  t h e  

p r e v a i l i n g  "bazaar  men ta l i t y"  consp i r e s  t o  dep r ive  the r e s i d e n t s  

of smaller U . S .  c i t i e s  o f  nonstop a i r  s e r v i c e  t o  f a r - o f f  

d e s t i n a t i o n s - - s e r v i c e  which s e v e r a l  i nnova t ive  a i r l i n e s  are q u i t e  

w i l l i n g  t o  provide .  

4 .  A s  t he  a t t ached  TRAVEL WEEKLY a r t i c l e  (October 26, 1989) 

s ta tes ,  t h e  Department h a s  p rope r ly  noted t h e  v a l i d  concerns 

o f  l o c a l  government o f f i c i a l s  and t h e i r  c o n s t i t u e n t s  i n  t h e  

bus iness  community as t o  t h e i r  b i l a t e r a l  a i r  agreement f reeze-out  

from v i r t u a l l y  a l l  nonstop i n t e r n a t i o n a l  a i r  se rv i ce .  The 

Department h a s  r eac t ed  p rope r ly ,  i f  b e l a t e d l y ,  i n  proposing t h e  

reform a t  i s s u e  i n  t h i s  Docket. Comments on the s i x  s p e c i f i c  tests 

p o s i t e d  i n  t h e  a r t i c l e  are  as fol lows:  

(a)TEST #1: "NO o t h e r  c a r r i e r  se rves  the U . S .  gateway from 

t h e  c a r r i e r ' s  homeland. I' I f  nonstop f o r e i g n  a i r  c a r r i e r  s e r v i c e  

a l r e a d y  e x i s t s  t o  a smaller U . S .  c i t y  from a given fo re ign  country,  

then t h i s  rule i s  f i n e .  However, one-stop s i n g l e - p l a n e  s e r v i c e  

by a fo re ign  a i r  carrier i s  a very  poor s u b s t i t u t e ,  from the 

passenge r ' s  viewpoint,  f o r  nonstop s e r v i c e .  T h e  Department i s  
7 

urged t o  r e s t r i c t  this tes t  t o  c a s e s  i n  which nonstop s e r v i c e  

a l r eady  e x i s t s  i n  a g iven  c i t y - p a i r ,  provided by a fo re ign  a i r  c a r r i e r .  

(b)TEST #2: "The c a r r i e r ' s  home government h a s  a 

procompet i t ive  a v i a t i o n  agreement with t h e  U .  S." T h i s  t es t  i s  
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f i n e ,  as no one should reward a Neanderthal ,  p r o t e c t i o n i s t  

fo re ign  a i r  carrier wi th  new U . S .  gateways. 
P 

(c)TEST $13: "The proposal  does no t  i nvo lve  s e r v i c e  t o  

o r  from t h i r d  c o u n t r i e s . "  On t h i s  p o i n t ,  I must r e g i s t e r  t h e  

s t r o n g e s t  p o s s i b l e  d i s s e n t  from the  Department 's  b l a t a n t  

d i s c r i m i n a t i o n  a g a i n s t  K L M  Royal Dutch A i r l i n e s ,  i n  favor  o f  

Lufthansa German A i r 1  i n e s .  

It i s  well-known t h a t  a l l  U . S .  a i r  carriers se rv ing  European 

d e s t i n a t i o n s ,  and t h e i r  f r i e n d s  and handmaidens i n  Congress and 

o t h e r  h igh  governmental p l aces ,  d e s p i s e  KLM as a much-scorned 

" s ix th - f r eedom"ca r r i e r .  Mention K L M  i n  t h e s e  c i rc les ,  and a 

p l e t h o r a  of  s n i d e  and envious comments a t  once arise,  centered  

around t h e  c h a r a c t e r  o f  t h e  "wily,  t r a d i n g  Dutch" f o r  t h e  most 

pa r t - - and  tending  t o  be p o s i t i v e l y  r a c i s t  i n  c h a r a c t e r  when 

t h e  c o l l e c t i v e  mouths begin t o  foam. It i s  a f a c t  t h a t ,  i n  an 

a i r  t r a n s p o r t  regime t h a t  i s  i n t e n s e l y  compet i t ive ,  K L M  w i l l  

o f t e n  c a r r y  s u b s t a n t i a l  t r a f f i c  percentages  v i a  i t s  home Amsterdam 

hub t o  beyond p o i n t s ,  t a c k i n g  t h i r d  and fourth-freedom a u t h o r i t y  

t o g e t h e r  t o  c r e a t e  s o - c a l l e d  " s i x t h  -freedom" t r a f f i c .  Logic 

d i c t a t e s  that  t h e r e  must be a good reason f o r  t h i s ,  when some 

passengers  w i l l  even forego f l y i n g  on nonstop s e r v i c e  t o  t r a v e l  

v i a  Amsterdam on KLM. One major reason  f o r  t h i s  consumer preference  

j u s t  might be K L M ' s  worldwide r e p u t a t i o n  f o r  e x c e l l e n t  s e r v i c e .  

f l  

But Lufthansa a l s o  h a s  a worldwide! r e p u t a t i o n  f o r  f i n e  s e r v i c e ,  
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and i t s  own Frankfu r t  hub i s  expres s ly  designed t o  c a r r y  p r e c i s e l y  

the same s o r t  of "sixth-freedom" t r a f f i c  t ha t  KLM i s  ha t ed  f o r  

pursuing.  Is anyone a t  DOT--part icular ly  t h e  A s s i s t a n t  Sec re t a ry  

f o r  Po l i cy  and I n t e r n a t i o n a l  Affairs ,  J e f f r e y  Shane- -ser ious ly  

arguing,  as a matter o f  formal po l i cy ,  t h a t  no s ixth-freedom 

t r a f f i c  w i l l  t r a n s i t  Luf thansa '  s F rankfu r t  hub when Eufthansa 

beg ins  t o  e x p l o i t  the l i b e r a l i z a t i o n s  a t  i s s u e  i n  t h i s  Docket? 

O r  that  it i s  a b e t t e r  s o c i e t a l  r e s u l t  t o  deny a s i z e a b l e  number 

o f  smaller U . S .  c i t i e s  nonstop i n t e r n a t i o n a l  a i r  s e r v i c e  t o  Europe 

e n t i r e l y  i f  such s e r v i c e  would be provided by K L M ,  thereby  producing 

a repugnant and a r b i t r a r y  r egu la to ry  theme o f  "Lufthansa o r  bus t ?"  

P 

I submit that  the s i z e  o f  a fo re ign  a i r  carr ier ' s  home-country 

market i s  j u s t  n o t  r e l e v a n t  t o  t h e  important  consumer i s s u e s  

r a i s e d  i n  t h i s  proceeding.  And, i f  t h e  Department i s  i n  t r u t h  

s o l e l y  i n t e r e s t e d  i n  p r o t e c t i n g  t h o s e  U . S .  majors  w i t h  

i n t e r n a t i o n a l  r o u t e s  t o  Europe, w i th  l i t t l e  o r  no concern f o r  

the welfare, comfort o r  convenience o f  t hose  m i l l i o n s  o f  i n t e r n a t i o n a l  

a i r l i n e  passengers  who happen t o  l i v e  i n  smaller U . S .  c i t i e s ,  

then  it i s  a pe rve r s ion  o f  equ i ty  f o r  such passengers  t o  cont inue  

t o  be  condemned t o  t r a n s i t  New York's JFK I n t e r n a t i o n a l  A i rpo r t  

when they  could i n s t e a d  be  soa r ing  above it a t  37,000 feet. 

M r .  Shane ' s  s t a t emen t s  t o  TRAVEL WEEKLY, d e c l a r i n g  KLM probably 

i n e l i g i b l e  f o r  new r o u t e s  under the proposal  a t  i s s u e  h e r e i n  

because (one assumes) of  t h e  re la t ive s i z e  o f  i t s  home-country market 
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compared t o  i t s  t o t a l  t r a f f i c  t o  and from i t s  p r e s e n t  U.S. 

r" gateways, are t h e  u l t i m a t e  a n t i t h e s i s  t o  t h e  important  concept 

o f  a free market, so worshipped by both t h e  Reagan and Bush 

a d m i n i s t r a t i o n s .  The Department i s  s t r o n g l y  urged t o  abandon 

i t s  " th i rd-count ry"  maneuvering a t  once, i n  o r d e r  t o  p re se rve  

a t r u e  s p i r i t  of competi t ion and s e r v i c e  on a i r  r o u t e s  t o  and 

from U.S. c i t ies ,  and g i v e  both KLM and Lufthansa t h e i r  chance. 

(d)TEST $14: " N o  i n t e r e s t e d  U.S. p a r t i e s  raise ove r r id ing  

p u b l i c - i n t e r e s t  ob jec t ions . "  I concur--but with the s o l e  caveat  

t h a t  any U.S. major a i r  carrier 's  o b j e c t i o n s  t o  implementation 

o f  new, nonstop i n t e r n a t i o n a l  a i r  s e r v i c e  from smaller U.S. 

c i t i e s  be  t r e a t e d  as bear ing  an i n h e r e n t ,  fa ta l  c o n f l i c t  o f  

i n t e r e s t  when it comes t o  d e f i n i n g  j u s t  w h a t  i s  "overriding'!. . . 
__. and what i s  t h e  "pub l i c  i n t e r e s t . "  It should be remembered t h a t  

such U.S. a i r  carriers are u s u a l l y  free t o  commence such s e r v i c e  

themselves a t  any time--and many o f  them a l r eady  own s u i t a b l e  

equipment t o  do so, and i n  fact are  a l r e a d y  f l y i n g  a handful o f  

such r o u t e s  themselves.  

(e)TEST #5: "The  carr ier  meets a l l  o t h e r  r e g u l a t o r y  

requirements .  'I Unless th i s  proposed tes t  con ta ins  some hidden 

p i t f a l l s  of which t h i s  w r i t e r  i s  c u r r e n t l y  unaware, of course 

t h i s  t e s t  should s tand.  JrcI 
(f)TEST #6: "The carrier h a s  f i r m  p l a n s  t o  ope ra t e ,  

and s ta r t s  service i n  90 days." T h i s  test i s  f i n e  i n  theory ,  

bu t  l ong  lead- t imes  f o r  a i rcraf t  d e l i v e r y  ( o f  the B-767-ER 

i n  p a r t i c u l a r )  and market development make a 90-day "use  it o r  

l o s e  it" rule rather onerous and a r b i t r a r y .  T h e  Department i s  
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t h e r e f o r e  i n s t e a d  r eques t ed  t o  adopt  a more j u s t  and reasonable  

approach t o  t h e  time-frame set f o r t h  i n  t h i s  t e s t - -pe rhaps  f i r s t  

r eques t ing  i n p u t  from t h e  carriers who w i l l  be  d i r e c t l y  a f f e c t e d  

the reby  . 

b"". 

M i a m i ,  F lo r ida  
October 27,  1989 

I HEREBY CERTIFY that  I have p l aced  one  o r i g i n a l  and twelve 
t r u e  copies  of  t h i s  p l ead ing  i n  the United S t a t e s  mails, 
f i r s t  class,  pos t age  prepa id ,  on 
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NEWSLINE 

Foreign Lines Could Gain More Routes 
D O T  SEEKS C O M M E N T S  ON EXCEPTIONS T O  BILATERALS 
BY BILL POLING 

W WASHINGTON - The 
Transportation Department 
set  Nov. 11 as the deadline for 
comments on a proposal that 
could allow foreign airlines to 
claim additional routes to the 
U. S., even if they are outside 
the scope of existing interna- 
tional agreements. 

The plan was developed in 
response to concerns raised 
by local government officials 
and their constituents in the 
business community about the 
cumbersome process of open- 
ing new international routes. 

Although the State and 
Transportation departments 
negotiate international route 
rights in the “public interest,” 
the negotiators are always 
sensitive to the needs of U.S. 
airlines for reciprocal busi- 
ness opportunities overseas. 

Sometimes this quest for 
reciprocity and balance clash- 
es with the desires of local 
Communities for new service. 

As the DOT put it, city and 
s t a t e  officials s o m e t i m e s  
claim that the process “pre- 
vents foreign airlines from re- 
sponding to their service 
needs, ” inhibiting economic 
growth through tourism and 
toreign investment. 

The DOT, after taking a 
‘fresh look at the process,” 
suggested a policy for allowing 
iew services even when they 
ire not supported by explicit 
government agreements. 

The policy would apply to 
i new route proposals from a 

foreign airline linking its 
homeland to a U.S. point, ei- 
ther nonstop or with “one- 
stop single-plane service” via 
another U.S. point. Carrier 
proposals would also have to 
pass six specific tests: 

No other carrier serves 
the gateway from the carrier’s 

0 The carrier’s home gov- 
ernment has a “procompet- 

‘ homeland. 
1 

itive” aviation agreement with 
the U. S. 

0 The proposal does not in- 
volve service to or from third 
countries. 

0 No “interested U.S. par- 
ties” raise “overriding” public 
interest objections. 

0 The carrier meets all oth- 
er regulatory requirements. 

The carrier has “firm 
plans” to operate and starts in 
90 days. 

The DOT said the plan is 
“not designed to replace the 
traditional bilateral negotiat- 

Communities worry 
that existing rules 
‘prevent foreign 
airlines from re- 
sponding to their 
service needs.’ 

ing process,” but to “address 
the needs of our communities 
for additional international air 
service opportunities while 
. . . ensuring that the inter- 
ests of U.S. carriers are taken 
into account.” 

The plan’s emergence fol- 
lows the passage of a “sense. 
of the Senate” resolution in 
September that supports “the 
designation of markets previ- 
ously without nonstop inter- 
national air service.” 

Sen. Dennis DeConcini (D- 
Ariz.), a key sponsor of the 
move, said the resolution 
“sends the message that oth- 
er American communities re- 
quire greater consideration 
than previously afforded them 
during the negotiation of air 
transportation agreements 
with foreign nations.” 

Comments on the proposal 
should refer to DOT docket 
number 46534. 

If the plan is adopted, an 
early beneficiary may be West 

Germany, where two carriers 
are considering new routes to 
the U.S. that are outside the 
scope of the existing bilateral 
accord. 

Lufthansa is interested in 
secondary gateways such as 
Charlotte, Detroit, Portland, 
Seattle and Tampa. I 

Also, charter carrier LTU ’ 
has applied for scheduled’ 
routes to several U.S. points, j 
including Honolulu, that are ’ 
not included in the existing 
agreement. 

German lines would appear 
to qualify because Germany 
has flexible charter and pric- 
ing rules in its air pact with the 
U. S. and allows any number of , 
U.S. carriers to operate. 

In fact, it was largely in rec- 
ognition of Germany’s “pro- 
competitive” posture that the 
U. S. allowed Lufthansa to add 
Washington two years ago at a 
time when the market was not 
open to German carriers un- 
d e r  t h e  fo rma l  r o u t e  
agreement. 

KLM is another European 
airline seeking expanded U. S. 
routes, but the carrier has al- 
ready publicly complained that 
the DOT proposal is “highly 
conditioned” in a way that 
would not benefit KLM. 

DOT policy chief Jeffrey 
Shane, who had outlined the 
plan during a speech before an 
industry gathering here re- 
cently, elicited an immediate 
complaint from a KLM repre- 
sertcative about the plan’s re- 
strictions. 

Shane acknowledged that 
the Dutch carrier’s Amster- 
dam hub, which feeds traffic to 
other countries, would likely 
mahe it ineligible because a 
new route under the plan can- 
not “involve service to or from 
third countries. ” 

The same restriction appar- 
ently excludes some Asian 
lines whose U.S. operations 
depend in part on the traffic 
support of a Tokyo stop. 


